
IN THE COURT OF THE SESSIONS JUDGE AT JORHAT 

Present : Sri Vinod Kumar Chandak, M.A., M.Com., LL.B., AJS 

                Sessions Judge, Jorhat. 

 

JUDGMENT IN CRIMINAL APPEAL NO. 27 OF 2017 

(Appeal against the judgment and order dated 13/07/2017 passed by 

F.U. Choudhury, learned Sub-Divisional Judicial Magistrate [M], Majuli, 

Jorhat, in C.R. Case No. 46/2015 under Sections 417/468/323/506 of 

IPC) 

 

Smt. Junali Nath, 
Wife of Lakhi Kanta Nath, 
Resident of Karki Chuk, Phuloni, 
P.O. Karki Chuk, 
P.S. Jengraimukh, 
District-Majuli, Jorhat.                                     …….    Appellant 

- Versus –   

1]. State of Assam 
2]. Sri Padmeswar Mili, 
      Son of Late Nanduram Mili, 
      Resident of karki Chuk, Phuloni, 
      P.O. Karki Chuk, 
      P.S. jengraimukh, 
      District-Majuli,  Jorhat                              ……..    Respondents. 
 

APPEARANCES: 

For the Appellant       : Sri Rintu Goswami, Learned Advocate, Jorhat 

For the Respondents : Sri Juban Mohan Das,  

                                      Learned Public Prosecutor, Jorhat 

Date of Argument     :  18-04-2018 

Date of Judgment     :  04-05-2018 

 

J  U D  G  M  E  N  T 

 

1).        This criminal appeal assails the conviction of the appellant under 

Section 417 IPC and the resultant sentence to suffer SIMPLE 

IMPRISONMENT for 03 (three) months and also to pay a fine of Rs. 5,000/- 

[Rupees Five Thousand], in-default, to suffer SIMPLE IMPRISONMENT for 

another 1 (one) month under Section 417 of IPC as per the order and 
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judgment dated 13-07-2017 passed by the then learned Sub-Divisional Judicial 

Magistrate, Majuli, Jorhat, Sri F.U. Choudhary, in C.R. Case No. 46/2015. 

  

2).         The prosecution case, in a short compass, as has been emerged from 

the materials available on record is that the complainant Sri Padmeswar Mili 

lodged complaint alleging, inter-alia, that about three/four years back, i.e., in the 

year 2011/2012, the accused Smt. Junali Nath used the family identity card 

bearing No. 3384 standing in the name of complainant’s mother Smt. Birsoi Mili 

and thereafter got sanctioned a house under Indira Awas Yojana in the name of 

another person by way of forgery. When some officials visited his house to take 

photograph of complainant’s house at that time the complainant enquired with 

those officials and learnt about the actual facts. It is further stated by the 

complainant that he enquired about the matter with the Gaon Panchayat 

President, i.e., the accused Smt. Junali Nath, who in turn, requested the 

complainant not to disclose the fact to anybody. Rather, the accused directed the 

complainant to pay Rs. 3,000/- [Rupees Three Thousand] which the complainant 

paid to the accused. But the accused did not sanction any house in his mother’s 

name till date. He then asked the accused to return back the amount which was 

meant for expenditure. Several requests were made by the complainant before 

the accused but the accused did not pay any heed. Further version of the 

complainant is that on 02/09/2015 when he visited the house of accused at that 

time the accused slapped him and further threatened him that in future if he 

comes near the accused then she will engage hooligans to kill him. Hence, 

finding no other alternative, the complainant filed the complaint petition before 

the court.  

 

3).      On the basis of the said complaint the same was registered as C.R. Case. 

Thereafter, the complainant/informant was examined on oath under Section 200 

Cr.P.C. After recording statement of complainant alongwith his witnesses and on 

considering the materials available on record, cognizance was taken for the 

offence punishable under Sections 417/420/468/506 IPC against the accused. 

Thereafter, summon were issued to the accused Smt. Junali Nath.  

 

4).           The accused-appellant named above appeared before the Court of 

learned Sub-Divisional Judicial Magistrate, Majuli, Jorhat and the copies of 
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relevant documents were furnished to her as per provisions of Section 207 

Cr.P.C. The learned court below framed charge against the accused named-

above. The accused-appellant pleaded not guilty when the particulars of the 

offence under Sections 417/420/468/506 IPC were explained and claimed to be 

tried. 

 

5).          On conclusion of trial, the learned trial court accepted the evidence of 

witnesses as regards the offence under Sections 417/420/468/506 IPC and found 

the accused-appellant Smt. Junali Nath guilty under Section 417 of IPC and 

sentenced her as stated hereinabove. Be it mention herein that accused-

appellant was acquitted of the charges under Sections 420/468/506 IPC due to 

lack of evidence. 

 

6).          None appeared on behalf of accused-appellant to argue the case. 

              Learned Public Prosecutor, Jorhat, contended that learned court below 

has rightly convicted the accused-appellant after finding sufficient incriminating 

materials against accused Smt. Junali Nath and hence conviction & sentence of 

the learned court below need not be interfered with.  

 

7).           Out of the three witnesses examined by the prosecution, PW-1 is Sri 

Padmeswar Mili, the complainant of the case, PW-2 is Sri Mithun Mili, neighbour 

of complainant and PW-3 Smt. Birsoi Mili is the mother of complainant/informant.  

 

8).            The prosecution case, therefore, hinges upon the evidence of the 

complainant (PW-1) and his mother (PW-3) together with the evidence of 

independent witness Sri Mithun Mili (PW-2). 

 

9).          The complainant [PW-1] stated the facts in detail. In his deposition, 

he stated in the same tune as that of his complaint petition. 

                 In his cross-examination, this witness stated that I/D number of his 

mother is 3384 and he got a house during the tenure of Smt. Minali Mili. He 

categorically stated that only one house is sanction in the name of I/D number. 

He denied defence suggestion that he tried to give Rs. 3,000/- [Rupees Three 

Thousand] to Smt. Junali Nath, i.e., the accused, for getting a house and when 
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the accused refused to take the money at that time he abused the accused with 

bad language.  

 

10).           Evidence of Sri Mithun Mili [PW-2] reveals that he came to know 

from complainant’s mother that the employees from Gaon Panchayat had visited 

their house to take photographs which she constructed in her I/D number. This 

witness stated that as far he knows, the complainant’s mother Smt. Birsoi Mili did 

not receive/get any house in her name. Then complainant contacted the accused 

and the accused stated before the complainant that a house will be provided to 

him, later on. It is his further version that complainant took Rs. 3,000/- [Rupees 

Three Thousand] from him and paid the same to the accused but the accused 

did not provide any house to the complainant’s mother nor did she return back 

the aforesaid amount to the complainant. Rather, the accused threatened the 

complainant that she will beat him. 

                      During cross-examination, this witness stated that Smt. Birsoi 

Mili, mother of complainant, did not get any house at the time/tenure of Smt. 

Minali Mili who was the then Member of Gaon Panchayat. He categorically stated 

that he was present alongwith the complainant when the later gave Rs. 3,000/- 

to the accused in her house.  

 

11).           [PW-3] Smt. Birsoi Mili, mother of complainant, divulged during her 

testimony that a house was sanctioned against her I/D number but the accused 

did not sanction the house in her name. When the employees of Gaon Panchayat 

visited her house then only she came to know about the incident. Her son, i.e., 

the complainant, visited the house of accused and in turn the accused took Rs. 

3,000/- from the complainant to get a house sanctioned in her name. No house 

was sanctioned and neither the accused returned back the money to her son. 

                  This witness during cross-examination stated that she did not get 

any house from government scheme at the time when Smt. Minali Mili was the 

Ward Member. 

 

12).          The ingredients required to constitute offence of cheating under 

Section 417 IPC are (1) there should be fraudulent or dishonest inducement of a 

person by deceiving him, (2) (a) the person so deceived should be induced to 

deliver any property to any person or to consent that any person shall retain any 
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property, or (b) the person so deceived should be intentionally induced to do or 

not to do anything which he could not do or until he were not so deceived, and 

(3) in cases covered by 2 (b), the act or omission should be one which causes, or 

is likely to cause, damage or harm to the person induced in body, mind or 

property.     

 

13).        From the evidence tendered by the complainant and his witnesses 

coupled with the statement of accused under Section 313 Cr.P.C., it is found that 

admittedly a house was sanctioned in the I/D number of complainant’s mother 

Smt. Birsoi Mili in the year 2012 but the same was not provided to her. It is 

further proved that complainant went to the house of accused and demanded the 

aforesaid house and later on gave Rs. 3,000/- to the accused in presence of 

independent witness Sri Mithun Mili [PW-2].  

 

14).           On perusal of statement of accused recorded under Section 313 

Cr.P.C., it is seen that accused stated in her statement that complainant visited 

her house alongwith Rs. 3,000/- but she refused to keep the money. But the 

complainant forcefully kept the amount in her table and went way. Finding no 

other option, she kept the money with her. She wanted to return back the money 

to the complainant but as complainant abused her verbally so she could not 

return back the money to the former [complainant]. 

 

15).          In the instant case, the evidence of the complainant [PW-1] is found 

to be consistent and reliable and there is nothing to doubt the credibility of the 

testimony of the aforesaid complainant. The evidence of the complainant [PW-1] 

together with the testimony of Sri Mithun Mili [PW-2], independent witness fully 

establishes the fact that the accused-appellant had received an amount of Rs. 

3,000/- [Rupees Three Thousand] from the complainant in presence of PW-2. 

Thus, prosecution has well established the case u/S. 417 of IPC against the 

accused-appellant and I do not find any reason to take a contrary view on the 

conclusion arrived at by the learned trial court as to the guilt of the accused-

appellant under Section 417 of IPC. Accordingly, the conviction of the accused-

appellant recorded by the learned trial court is found to be in order.  
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16).          Now let me come to the sentence awarded by the learned trial court 

regarding offence u/S. 417 of IPC. The learned trial court sentenced the accused-

appellant to undergo SIMPLE IMPRISONMENT for 03 (three) months and 

also to pay a fine of Rs. 5,000/- [Rupees Five Thousand], in-default, to 

suffer SIMPLE IMPRISONMENT for another 1 (one) month under Section 

417 of IPC. 

                 

17).        Considering the nature of the offence and facts and circumstances of 

the case, to my considered opinion, the sentence of imprisonment recorded by 

the learned trial court against the accused-appellant for 03 [three] months and to 

pay fine appears to be harsh one.  

                   On perusal of case record, it is seen that incident happened in the 

year 2012 and the accused-appellant was aged 57 years having her husband and 

children. The accused-appellant is facing the trial for the past six years. 

                   Accordingly, converting the sentence of imprisonment to minimum 

one, the accused-appellant Smt. Junali Nath is sentenced to pay a fine of Rs. 

7,000/- [Rupees Seven Thousand], in-default, SIMPLE IMPRISONMENT 

for 02 (two) months for committing the offence punishable u/S. 417 of I.P.C.  

                    The fine, if realized, by the trial court be given to the complainant 

[PW-1] of the instant case as compensation u/S. 357-A of Cr.P.C.  

                    The accused-appellant is directed to surrender before the trial 

court within one month from the date of passing of judgment, failing which, 

learned court below shall proceed against the accused, as per law. 

 

18).        In the result, the appeal is partly allowed with the above 

modification. 

 

19).           Send down the case record along with a copy of this order and 

judgment immediately. 

                     Given under my hand and seal of this court on this 04th day of 

May 2018. 

                                                                             Sessions Judge, Jorhat. 

Typed & transcribed by: 
 

 

   Sri Mrinal Jyoti Bora, 
(Stenographer Grade-I) 
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